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28. International harmonisation of credit and security laws: the way forward
Orkun Akseli* I. IntroductIon the law of credit and security is at the core of commercial law. It has been traditionally regulated by domestic rules and interwoven throughout the law of property, contracts and corporate finance where the capital may be raised through borrowing. 1 However, with increasing market interdependency as a result of globalisation of financial markets, there is a commercial necessity in harmonising credit and security law at the international 2 level. the recent financial crisis clearly demonstrates that globalisation of financial markets must be accompanied by globalisation of the law of credit and security. Harmonisation of credit and security laws could substantially assist in reducing the cost of credit by creating certainty in cross-border financing transactions. Financing techniques such as raising finance against company assets and by assignment of receivables are important and their regulation varies under different jurisdictions which limit access to low cost credit. Facilitated access to low cost credit is said to drive economic growth, according to studies conducted by the World Bank.
3 there is a correlation between the facilitation of credit and lowering the * Lecturer in Law, newcastle university Law School. In this chapter international harmonisation is used to express the idea of international or global harmonisation under the auspices of international organisation such as uncItrAL or unidroit (as opposed to regional harmonisation) and international activities intended to have a global effect. therefore, international harmonisation and global harmonisation will be used interchangeably throughout the text. For more detailed treatment of harmonisation of secured transactions laws at the international level see Akseli, o (2011), International Secured Transactions Law: Facilitation of Credit, International Conventions and Instruments routledge, Abingdon. 3 one of the observations made by the uS delegation during the negotiations of the uncItrAL convention was as follows: '[t] he benefits of global economics and trade have not yet been fully realized in many states, and the absence of adequate cost of credit in the way that facilitated credit by harmonised and predictable rules may reduce the cost of credit for small and medium sized enterprises in emerging markets by minimising the risk of the financier not getting paid as the local secured credit laws may be poor.
What is most striking is that often harmonisation activities take place at regional level 4 rather than on a global level. When efforts on the global and regional levels are considered, conflicts may occur between global, regional and bilateral legislative harmonisation texts. conflicts may also occur even at the domestic law level when a national legal provision and an international instrument on the same subject conflict. therefore, there must be cooperation and coordination among these regional and international efforts. this chapter suggests that there is a necessity for harmonisation of credit and security laws at the international level and there should be more support for international harmonisation efforts rather than regional ones.
Section II will look at the harmonisation of secured credit laws in context. Section III will examine the necessity of harmonisation of the law of credit and security. Section IV will compare regional and international harmonisation of the law of credit and security and elaborate on the fact that international harmonisation is a necessity in this area. Section V will briefly examine the idea and concept of European Security Interest. conclusions will be in Section VI.
international commercial finance and credit in this important area is one of the obstacles for achievement of these goals. … In addition to including substantive uniform rules for the assignment of receivables, the … convention provides States with options in order to adapt the … convention's provisions to their particular economic needs. on some other matters the … convention sets out rules to determine which national legal regime applies, which can also promote finance, provided that the rules reflect transactional practice, serve the needs of commercial efficiency and are not counterproductively premised on general notions of conflict of laws. the combination of these techniques in the … convention is aimed at assuring the necessary level of commercial certainty, which is critical to the willingness of capital markets to extend credit to areas previously underserved.' See A/cn.9/472/Add.3, at 3: compilation of comments by Governments and International organizations; see also Murphy S. 
II. HArMonISAtIon oF SEcurEd crEdIt LAWS In contExt
Harmonisation can take different forms. In certain cases harmonisation can be achieved through international conventions. 5 In other cases this can be achieved by model laws.
6 Legal reforms, directives and legislative guides are also means to achieve harmonisation. (Sweet & Maxwell, London) at 3-4: 'harmonisation is a process which may result in unification of law subject to a number of (often utopian) conditions being fulfilled, such as, … wide or universal geographical acceptance of harmonising instruments, and with wide scope of harmonising instruments which effectively substitute all pre-existing law'; 'harmonisation' can be defined as 'making the regulatory requirements or governmental policies of different jurisdictions identical or at least more similar'. See Leebron, dW (1996) secured credit, can be defined as the process whereby the laws of countries to the extent that they are related to secured credit are approximated with each other by certain legislative instruments (such as conventions, model laws and legislative guides) or methods (such as legal reforms). due to differences in public policies it is almost impossible to unify secured credit laws, but it is possible to harmonise them.
9 unification can only be achieved by a truly uniform manner of interpretation.
10 Harmonisation leaves an opportunity for experimentation, whereas uniformity does not and can be regarded as the 'imposition of one legal model on all jurisdictions' 11 through indirect influence. Wider participation and encouragement of legal cultures as well as uniform interpretation by national courts are necessary elements for an instrument to lead nations to successful and desirable uniformity.
III. nEcESSIty For HArMonISAtIon oF crEdIt
And SEcurIty LAWS the commercial necessity for the harmonisation of credit and security laws is acutely felt by emerging markets. this is particularly true for small and medium sized enterprises operating and the financiers lending therein who need to access to low cost credit with long term maturities. Harmonisation of the laws governing credit and security is necessary to facilitate the terms of credit for especially small and medium sized enterprises in emerging markets to access lower cost credit and to increase cross border trade. From this perspective harmonisation of the laws of credit and security is critical to create predictability and certainty for lenders, which will in turn provide access to lower cost credit. the lender who is confident about the consequence of his transaction, at this point, will not include the risk calculation in his interest rate and lend with long maturity. 12 Harmonisation is also said to reduce legal conflicts arising out of lending See Zamora, supra n. 8, at 405.
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For a similar argument see Mccormack, G (2007) , 'the uncItrAL Legislative Guide on Secured transactions Functionalism and Form', in Foëx, B thévenoz, L transactions where both parties are not certain with regard to the consequences of the transaction. Furthermore, the applicable law may be less efficient and not protect the interest of the creditor. With facilitated access to lower cost credit economic growth is said to be maintained. Secured lending is also said to reduce poverty.
13 Facilitated access to low cost credit enables small and medium sized businesses to obtain immediate liquidity, which in turn enables them to invest on further projects. creditors' confidence may be obtained by virtue of predictable rules governing credit and security law. Finally, as a general proposition, it can be argued that activities on the harmonisation of the law of credit and security demonstrate the importance of intangibles as collateral. 14 taking security lowers the cost of credit by reducing the risk of non-payment in the event of the debtor's insolvency.
15 the primary function of international secured transactions law conventions, in general terms, is to modernise and harmonise domestic laws to the extent that they are applied to cross-border secured transactions. there are differences in domestic laws regarding the use of movables and intangibles as collateral. differences among national secured transactions regimes 'create uncertainty and transaction costs that lower the expected value of a transaction to the creditor'.
16 the same differences are also obstacles to the harmonisation process. In some developed countries the use of intangibles and movables is more attractive, whereas in economically less developed countries the use of immovables as collateral is more attractive or more acceptable by financiers. 18 cuming and van Erp argue that these differences arise out of the fact that the secured transactions laws of states 'are grounded in property concepts some of which are peculiar to particular families of law'.
19 differences may be eliminated by virtue of harmonisation of secured transactions laws and creating certainty and predictability in cross-border credit transactions. International secured transactions conventions present various solutions to these problems arising in the context of cross-border credit transactions. thus, these projects are supported by international financial organisations.
Access to lower cost credit requires an efficient and modern secured lending regime supported by a prudent supervision regime. 20 Modernisation or modernised harmonisation of credit and security laws can successfully be achieved by either legal reform or international instruments. the former has the risk of imposing rules from top to bottom if it is presented by a foreign national insti- the recent financial crisis has clearly demonstrated that banks and financial institutions must be supervised in especially their credit transactions which are open to abusive usage. capital must be maintained at all times and must be prudently supervised. Securitisation transactions are perfect examples of this. Securitisation technique has been used by banks over and over again on recycled receivables. one can argue that the soundness of the securitisation technique has nothing to do with the crisis, but it is those financiers who used the technique without any safeguards and without taking into account the risk they are passing onto other clients on the recycled receivables. See also Sigman, Hc and Kieninger, EM (2007), Cross Border Security over Tangibles 1 (Sellier, Munich, 2007) , where they state that '[u] nder the Basel II requirements, financial institutions require a clear and certain legal structure to support the efficient supply of credit, generating an immediate need for modernisation of the law governing security in movables'. tution, and thus creating more difficulty to that economy than being useful. 21 the latter, on the other hand, is more effective in creating modernisation and harmonisation in the medium to long term. However, it also has a risk. that is to say that if the international instrument has been influenced by a particular legal system, then it may be argued that the instrument may not be easily adopted as it does not reflect the recipient jurisdiction's legal and economic structure and imposes one legal system on all jurisdictions. this is critical in the field of credit and security; more so, it has particular relationship with insolvency law and the law of property which are deeply rooted to the legal culture of a jurisdiction. From another perspective it can also be argued that if a particular international instrument does not contain a vital feature of the credit and security law regime, then it may not be efficient and acceptable.
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In order to achieve access to lower cost credit for small and medium sized businesses in emerging markets apart from adopting relevant international instruments, it is necessary to build appropriate infrastructure, judiciary and enforcement mechanisms. 23 Furthermore, legal systems must have predictable and comprehensive rules that fit that infrastructure in order to promote secured credit. 24 during the process of harmonisation both international and national law reform institutions may encounter certain problems. these include difficulty in reaching a compromise between certain major states, the complexity of national laws on certain areas, resistance to changing traditional national legal approaches on certain points of law and the multiplicity of international instruments or activities on similar topics. 25 However, it can be argued that the main problem seems to be experienced between regional and international harmonisation activities.
21
See below for more information on legal reform activities.
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Such as the unidroit convention on International Factoring which does not contain priority of claims and formal validity features, thus leaving these unsolved. 
IV. rEGIonAL VErSuS IntErnAtIonAL
HArMonISAtIon FroM tHE LAW oF crEdIt And SEcurIty PErSPEctIVE there is a tension between regional and international harmonisation. 26 the issue has political aspects. the tension stems from both whether regional or international harmonisation efforts in the field of secured credit be given preference and the competition between the international and regional organisations. the issue becomes extremely critical when the link, which is traditionally deeply rooted to national legal cultures, between the law of credit and security, insolvency and the law of property, is considered.
Mistelis observes as follows:
Inevitably there are at least two competing strategies in the harmonization of international commercial law on a worldwide basis: (i) the 'global' conventions proposed by international organizations and (ii) the regional agreements drafted by regional organizations. the goals of such regional conventions often derive from quite different motivations, but often produce agreements that concern the same subject matter as the global conventions. In principle, the conflict between harmonization initiated by intergovernmental organizations and nongovernmental organizations may not be as acute, provided that lobbyists from one side and state functionaries on the other side communicate clearly the interests they represent and that the necessary compromises are made.
27
As a general proposition one can argue that regional harmonisation activities may undermine international harmonisation activities.
28 Firstly, regional harmonisation activities deal with only regional financial and legal problems with limited or no contribution from extra-regional cultures and legal systems. Expanded contribution from all legal cultures and continents enhances the acceptability of an instrument and makes it more comprehensive and useful. Secondly, as drobnig rightly suggests there is still 'differing levels of development [and] the need for credit may not everywhere be as pressing as it is in certain highly developed countries'. 29 this is equally true even within regional organisations and even 'national and regional legislators may place different degrees of emphasis on the protection of the secured creditor … and… of the debtor's unsecured creditors….'
30 With regard to the Eu, for instance, as Mccormack correctly states, trade within the Eu functions properly and there is no necessity for a common law of proprietary securities 31 within the framework of the common Frame of reference.
32 on the other hand, for other regions there may be a need for a regional approach. For instance, Garro makes a pragmatic argument for harmonising national attitudes to secured transactions at a regional level. 33 His arguments are based on the harmonisation experience of Latin American countries which have strong commercial ties, a common legal tradition and similar social and economic approaches to credit and security transactions.
34 Furthermore, the argument is that developed economies' secured transactions systems cannot easily be adopted by the Latin American countries which have developing economies with a shortage of capital, lack of a conceptual framework (mainly based on roman law concepts which are not similar to Anglo-American concepts 35 ) and lack of experience in secured lending.
36 thus it seems that regional harmonisation within Latin American countries may be a reasonable step for that particular example. 37 [the] philosophy and legal culture concerning the extent to which a security should be recognized at all and the conditions necessary, for the validity of a security interest. common law jurisdictions, which are generally sympathetic to the concepts of party autonomy and self-help, have a liberal attitude towards security. this attitude allows security interests to be taken with a minimum of formality over both present and future assets to secure existing and future indebtedness.
[t]hey allow universal security rather than require specific security. By contrast, civil law jurisdictions have been more cautious in their approach to non-possessory security and have been anxious about the false wealth which such practices are perceived as permitting. [therefore, one can find in civil law jurisdictions…] requirements of specificity or individualization of collateral, the requirements of notice to the debtor as a condition of the validity (not merely priority) of an assignment of debts, and restrictions on self help remedies such as possession and sale of the collateral. law jurisdictions have historically been hesitant about non-possessory personal property security. 45 In some civil law systems within the Eu, such as Germany, pledge over receivables and assignment of receivables for security are regulated by different rules 46 and the civil code is 'patchy, non-uniform and inconsistent [and] [f]or different types of assets, different security devices are used'. 47 In certain countries non-possessory security arrangements in personal property have been frowned upon on the ground that 'devices which [allow] the debtor to possess and enjoy its assets while purporting to shield from the claims of its common creditors [are] considered immoral and misleading'. 48 However, for instance, the recent reform in France has demonstrated the fact that a civilian law jurisdiction 'can move towards more efficient and credit oriented secured transactions law without [losing] its civilian heritage'. 49 A better view to avoid fragmentation could be stronger participation by the Eu in international harmonisation activities on the law of credit and security, where as an important economic power it can obtain workable results rather than attempting to create a binding or non-binding set of rules from new on the law of credit and security which may or may not be acceptable to all member jurisdictions. thus, the necessity of international harmonisation that encompasses all regional activities under one instrument is once again evident.
thirdly, there will still be problems of the influence of developed economies in a particular regional organisation and on a particular legislative text. Although the idea is to modernise the law while at the same time harmonising it, this may go against the idea of lowering the cost of credit, as the law of a developed economy influencing the structure of the regional harmonisation instrument may not be compatible with other credit and security regimes. Fourthly, although the idea is that with complete regional harmonisation under different regional organisations 50 there may be fewer systems to deal with during international harmonisation efforts, 51 this may have conflicting results. regional organisations' regimes will act as divergent regimes during international harmonisation activities. Furthermore, as a result of a regional harmonisation process there may well be notional conflicts or overlaps within regionally harmonised rules and between international and regional legislative texts. conflicts may occur on critical issues, for instance as to whether there should be a functional approach in the way that the domestic law should treat all devices that perform security functions as secured transactions, and thus registration is required. the uncItrAL Legislative Guide on Secured transactions, like the ucc Article 9, has a functional approach and treats all devices that perform security functions as secured transactions. this may not be compatible with a particular regional harmonisation activity. Basedow argues that '[c] onflicts between the regional instruments and the existing universal treaties are … not at all different compared to traditional conflicts of conventions'. 52 For instance, the unidroit convention on International Interests in Mobile Equipment clearly avoids any conflicts with the un convention on the Assignment of receivables.
53 A similar cross-reference can be found in the un convention on the Assignment of receivables with regard to the unidroit International Factoring convention. For this view see Bazinas, supra n. 26, at 54ff. where he states that 'national or regional harmonisation promotes national or regional trade, … and facilitates international harmonisation at least to the extent that it enhances certainty, helps to reduce the number of legal systems and provides a basis for international harmonisation … [and] [t]his is why uncItrAL from its inception has encouraged unification and harmonisation efforts at the national or regional level.'; for examples from regional attempts see generally Garro, A (2003) , 'Harmonization of Personal Property Security Law: national, regional and Global Initiatives', Uniform Law Review 357ff. , as it relates to the assignment of receivables which are associated rights related to international interests in aircraft objects, railway rolling stock and space assets.' 54 the un convention, by virtue of Article 38(2) prevails over the unidroit convention on International Factoring and the latter, by virtue of Article 15, already acknowledges that it will not prevail over any treaty that may be entered into.
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For these possibilities see drobnig, supra n. 28, at 354. harmonisation activity. When there is an international harmonisation activity, regions as well as member states will, again, have to reform their systems, which will result in loss of time, efficiency and efforts. Furthermore, that international instrument may not be compatible with the regional system and there may be unnecessary overlaps or critical contradictions. In addition, with a non-binding type of instrument member states may wish not to reform their systems, as it is optional 56 and this may cause conflicting results within a regional organisation and increase the cost of credit as well as of transactions.
57 Even if they wish to reform their laws, a new instrument creating a new terminology and a new system, especially for common Law jurisdictions in relation to the latter, will create uncertainties. With respect to the common Frame of reference, Mccormack correctly argues that it 'may straightjacket States into an unpromising and unprofitable uniformity'. 58 In addition, even though drobnig points out that 'competition is fertile ', 59 this type of competition where a regional organisation attempts to harmonise an area of law through an optional text where there is no necessity to do so in intra-community trade and where there is a newly adopted and comprehensive Legislative Guide prepared by an international formulating organisation in which member states of that regional organisation are also full members, may create infertility.
International efforts are generally promoted by uncItrAL or unidroit. these organisations, together with others, 60 coordinate the scope of their activities. Harmonisation activities conducted under the auspices of uncItrAL and unidroit take into account and target global problems, as opposed to regional ones, and receive global cooperation and assistance during the preparation phase. these organisations' efforts and products are more comprehensive and inclusive of global legal cultures and systems.
organisations such as the organisation of American States (oAS), the European union (Eu) and the oHAdA 61 are regional organisations and mainly deal 56 With regards to the common Frame of reference/European civil code which seems to serve as an optional instrument and supplement national law see Grundmann, S and Stuyck, J (2002) 64 thus, in the regional and financial organisations example, the impact of those efforts on possible future international harmonisation may be limited to a particular region, country or organisation.
65 drobnig rightly states that 'financing will and should not be limited to regional scopes '. 66 regional organisations should focus their activities on either coordinating regional positions or implementing international instruments, 67 thus assisting 62 E.g. oAS Inter-American Model Law on Secured transactions. the oWS Model law has been prepared for lenders to provide credit at competitive rates in their region as well as all around the world. the Model law has a uniform security interest mechanism. oAS Model Law article 1 reads as follows: 'the objective of this of the Model InterAmerican Law on Secured transactions (hereinafter, the 'Law') is to regulate security interest in movable property securing the performance of any obligations whatsoever, of any nature, present, future, determined or determinable. A State may declare that this Law does not apply to the types of collateral expressly specified in this text. A State adopting this Law shall create a unitary and uniform registration system applicable to all existing movable property security devices in the local legal framework, in order to give effect to this law.' ucc §1-201(37) defines security interest as 'an interest in personal property or fixtures that secures payment or performance of an obligation'. For those views and similar expressions indicated in the Questionnaire of the Inter-American Juridical committee of the organisation of American States see Vazquez, cM (2003) , 'regionalism versus Globalism: A View from the Americas', Uniform Law Review 63, at 66-7. But he also argues that 'there are fewer legal systems at the regional level than at the global level and because the legal systems within any given region are international harmonisation activities. nonetheless, one may also argue that these activities may have the value of serving as a model or inspiration for future international reform activities provided that they do not jeopardise international efforts.
the critical point in every harmonisation type is the risk of overall hegemony of a legal system. In other words, a particular legal system may be taken as an example or as a catalyst in a particular harmonisation instrument.
68 this is equally applicable in regional and international harmonisation activities. this presents problems of enforcement and implementation. Put in another way, a well established system or a concept may not easily be adopted by another system. concepts, methodology, terminology and business practices and usages may be totally different. the rationale is that if a legal system (which may be called the 'donor' system) has been developed by existing business practices rather than through imposed rules from above 69 there is the possibility that the same legal system may not fit the business practices, culture or financial level of the recipient country. Legal transplants, as Kronke correctly points out, 'rarely work'. 70 For a successful legal transplant or legal reform, precedents and academic opinions of the donor country as well as the black letter must be adopted less diverse, it is possible to tackle a problem in greater depth at the regional level than at the global level'. Kronke, H (2008), 'Why transplants rarely work -why convergence is insufficient in commercial Law -methodical changes in paradigm in the harmonisation of commercial law', Presentation made at 'commercial Law -Where from and Where to' conference held at Queen Mary university of London, centre for commercial Law Studies, 7 February. He gives successful examples of transplantation through imperialism (e.g. rome and England to colonies etc.) and invitation (e.g. Switzerland to turkey, France to Latin America, Germany to Greece) and doubtful/failed examples of transplantation which are invited or solicited by scholars, donor countries or business interests (e.g. uSA and other to central Asia, uSA to rwanda).
for a successful reform.
71 this must also be supplemented by appropriate infrastructure. 72 In the last few decades developing economies have experienced problems in the process of harmonised modernisation of credit and security laws. Modernisation activities have been in the form of legal reform where rules were imposed from above without any concerns as to their compatibility with the recipient or host jurisdiction.
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In relation to the question whether guidance can be drawn from the uncItrAL Legislative Guide for the [r]egrettably, … many emerging states have occasionally experienced the services of opinionated and expensive foreign experts who attempted to export their legal system or their understanding of it without any concerns as to its compatibility with the system of the host country. Incidents of competition between foreign experts from different countries or from different agencies of the same country have also been seen in the recent years. this is often due to lack of international or local coordination. Hence, confusion of the host country experts is the natural result. Experts from the same country or from different countries who speak, however, diametrically different views as to what is 'right' or 'wrong' with respect to one legal issue can be of questionable assistance to their host countries. Further, foreign experts usually have little or no knowledge of the existing legal system of the host state and so give inappropriate or unhelpful advice. As a result of either competition between foreign experts, lack of knowledge, or academic arrogance, voices against reform were strengthened and little or no reform was motivated by foreign presence. recipients of technical assistance are interested in the conceptual framework and some statutory variants; they are able to choose and produce their own national variation that meets better their domestic needs. It seems appropriate that such coordination is left to international organizations, provided that they will do it effectively, rather than to a potential self-constraint or willingness of foreign technical assistance. 74 Mccormack, supra n. 31, at 9, 34 and 35. Similar arguments have also been made by civil law jurisdictions with regard to the guidance of the un convention on the Assignment of receivables on certain provisions of the rome I regulation (former rome I convention): see generally Flessner, A and Verhagen, H (2006) E.g. there is a uniform security interest concept under the ucc Article 9 and the un convention does not make any distinction between legal and equitable assignments or floating or fixed security interests, and an assignment will be valid as against third parties notwithstanding an anti-assignment clause. Emerging Financial Markets and Secured Transactions (Kluwer), 157, at 171-3; Sigman, Hc (1998) , 'the case for Worldwide reform of the Law Governing Secured transactions in Movable Property ', in Ziegel, J (ed.), New Developments in International Commercial and Consumer Law (oxford, Hart) , at 229-34. For further information see Mistelis, supra n. 37, at 463ff.
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Mccormack, supra n. 31, at 33. set of rules, but it suggests an international or national reform rather than a regional reform. the decision should also be left to Member States whether the uncItrAL Legislative Guide and the un convention on the Assignment of receivables are better options. In any case since the common Frame of reference is planned to be an optional text this seems more appropriate, though one can still argue that there is no need to have another regional harmonisation text in the field of the law of credit and security. However, in this approach there may be different possibilities (i.e. some member states may wish to choose the uncItrAL Legislative Guide type of law of credit and security, some may choose the EBrd core Principles and some may prefer the rules prescribed in the common Frame of reference). this would be against the concept of harmonisation and create more divergence. thus, one can argue that the best strategy should be to follow the international harmonisation efforts, be more active and adopt international instruments.
In relation to the above argument, it is submitted that the fact that the uncItrAL texts contain certain ucc Article 9 type secured credit concepts which may or may not be suitable for other systems should not be a resistance point or ground to look for other avenues. Firstly, the relevant uncItrAL texts have been prepared with great effort by a multinational working group and adopted by a multinational commission which consists of states representing both civil and common law jurisdictions including some of the Eu Member States. 80 In any case, the Eu's point of view is also presented at both the Working Group and commission meetings. 81 Secondly, decisions are taken by consensus and not by majority voting.
82 thus it seems axiomatic that states present at the uncItrAL meetings during the deliberations (some of which are also Eu Member States) could have intervened and have non-ucc Article 9 concepts incorporated into these texts. In addition, the Eu has the power to intervene in international 80 there are currently 60 member states elected by the General Assembly representing various geographic regions, economic and legal cultures: see www.uncitral.org/ uncitral/en/about/origin.html (accessed 23 July 2008).
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For a detailed discussion of Eu, difficulties and consequences of international law making see Basedow, supra n. 26, at 41 and 43ff. the main difficulty arises out of the fact that the Eu as well as other regional organisations is not a member of any international formulating agencies and a position as an observer is not sufficient for regional organisations. this also presents the conflicting problem of becoming a contracting party to international conventions and, for instance, within the context of the law of credit and security the un convention on the Assignment of receivables does not allow the participation of entities other than states. on the other hand, the unidroit convention on International Interests in Mobile Equipment Article 48 allows regional organisations to become contracting parties.
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See www.uncitral.org/uncitral/en/about/methods_faq.html (accessed 23 July 2008) where it is stated that '[t]he basis of consensus is that efforts are made to address all concerns raised so that the final text is acceptable to all'. negotiations 83 and it could have achieved that result. In that connection, it can be submitted that it is not the Guide or the receivables convention itself which creates this divergence in the law and proves itself more 'American in tone', but it is the delegations who hesitated to contribute actively to the process and to the substance of these international instruments to make them more generally acceptable by the majority of countries. this contribution could have been in the form of either active lobbying or presenting opposing views to the ucc Article 9 type legislation. In any case, the uncItrAL Legislative Guide presents solutions to problems acutely felt by small and medium sized businesses in emerging markets (i.e. access to low cost credit) and financiers (i.e. certainty and predictability in the law of credit and security) with a comprehensive set of rules. Arguments opposing uncItrAL texts and instruments do not assist harmonisation activities within the framework of the law of credit and security but rather pave the way for future inefficiency, overlap, sometimes confusion and loss of time in harmonisation activities and cause every regional organisation to come up with differing regimes. More than a decade ago, Goode rightly argued that the legal literature was full of international instruments which had never been ratified and which overlapped with each other.
84 one can argue that this argument still keeps its freshness and will seem to do so within the next decade.
V. EuroPEAn SEcurIty IntErESt?
the European Security Interest 85 is a novel concept which may reduce conflicts that may occur during intra-community security and credit transactions and which may present a harmonised picture of Eu credit and security law. However, 83 See Basedow, supra n. 26, at 35 and 36. 84 For a similar statement see Goode, r (1997) , 'International restatements of contract and English contract Law', Uniform Law Review 231, 232 where he states that 'the treaty collections are littered with conventions that have never come into force, for want of the number of required ratifications, or have been eschewed by the major trading States. there are several reasons for this: failure to establish from potential interest groups at the outset that there is a serious problem, which the proposed convention will help to resolve; hostility from powerful pressure groups; lack of sufficient interest of, or pressure on, Governments to induce them to burden still further an already over-crowded legislative timetable; mutual hold-backs, each State waiting to see what others will do, so that in the end none of them does anything.' 85 this suggestion was made by Professor Hugh Beale during the WG Hart Workshop plenary session on 24 June 2008; for a similar argument see also Kieninger, EM and Sigman, Hc (2007) , Cross Border Security Over Tangibles (Sellier, Munich), at 34ff. where it is argued that the European Security right could be introduced through regulation issued pursuant to Ec treaty Article 308 or through a European Model Law.
this concept may conflict with the uncItrAL Legislative Guide or other international efforts. the concept is similar to the international interest concept of the unidroit convention on International Interests in Mobile Equipment. Firstly, it may be argued that it is necessary for Eu Member States to have a consensus on the concept of 'European Security Interest'. Some of the Member States may not be familiar with or due to technical or sociological reasons prefer to retain their traditional security interest concept 86 or prefer to adopt the uncItrAL Legislative Guide. In addition, the scope of applicability of this concept must be well drawn and any potential conflicts with already prepared conventions and instruments must be addressed. In other words, it should be made clear whether it would apply to credit transactions in intra-community or external trade. Furthermore, it may not be beneficial to adopt a European Security Interest if there are future plans to adopt the uncItrAL Legislative Guide's rules unless the European Security Interest is developed along the lines of the uncItrAL Guide, which would in the future ease the efforts on harmonisation and be more efficient. traditional hostility of civil law jurisdictions towards non-possessory security interests and the tension between common and civil law in that area must also be taken into consideration. 87 the European Security Interest concept may instigate diverse results, as all other regional organisations may wish to create a similar concept but with differences, and this may postpone the chance to have overall harmonisation at international level. It would be more desirable to have an international effort to create an international security interest under the auspices of international formulating agencies and with the full participation of the Eu. When one considers the fact that even within the Eu there are already multiple projects relating to the law of contracts 88 competing and conflicting with each other, it is not 86 therefore difficult to see the necessity of international harmonisation through coordination and cooperation under one international formulating organisation.
VI. concLuSIon
In conclusion, it can be argued that for a comprehensive, harmonised and predictable regime of credit and security there is a commercial necessity to proceed with international harmonisation. regionalism presents issues of multiplicity, fragmentation and lack of legal cultural pluralism. International harmonisation presents comprehensiveness, pragmatism and the participation of different legal cultures. there are studies on the ratification of the un convention on the Assignment of receivables within the framework of harmonising the assignment of receivables rules in cross-border trade in north America. Similar legislative activities may be undertaken within the Eu to be part of international harmonisation. certainly, the north American activity should not be seen as a regional harmonisation effort but an effort to be a part of the international harmonisation. 89 this is also a clear indication of the values of the un convention on the Assignment of receivables and possibly the Legislative Guide.
Efforts to harmonise the law of credit and security may get quite confusing if it is left just to regional organisations or member states of regional organisations or academics of certain regional institutions. new ideas and cooperation should be sought from other jurisdictions, legal cultures and countries in order to create comprehensive and international harmonisation. 90 Furthermore, previous law reform or regional harmonisation efforts have proved that lack of local or international coordination, competition among groups or even experts may lead to unsuccessful results. thus coordination should be left to experienced international formulating agencies or, indeed, any international harmonisation of secured transactions law should be pursued under the auspices of international organisations. See supra n. 75.
90
Mistelis rightly suggests that '[e]very legal system, even the most sophisticated and developed Western one, can be improved and the impetus in newly independent or emerging markets can offer remarkable ideas to traditional systems. Both the reform impetus and the reception of diverse foreign legal concepts and ideas can be beneficial to any system in need of reform.' See supra n. 27, at 1065.
91
For similar views see ibid., at 1064ff.
